



































































































































Zoning

Distric Lot Area Lot Width Building Height Side Yard Rear Yard
t
C-1 None None 45 feet; public None 10 feet 10 feet when
and when abutting a
governmental abutting a residential district
buildings up to residential
60 feet w/CUP district
C-2 None None 45 feet 30 feet 30 feet 30 feet when
when abutting a
abutting a residential district
residential
district
PUD 3 acres see §420-5.10
POS 0 sq. ft. 0 feet 15 feet; 35 feet 5 feet ! 5 feet ! 5 feet !

if > 10 feet from
a property line

IStructures located in designated cemeteries and designed to contain human remains, such as but not limited to,
mausoleums, columbaria, crypts, and niche walls, are not subject to P-OS yard setback regulations.
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PAS-Report-545 PUDs notes

“Planned Unit Developments” by Daniel R. Mandelker, American Planning Association, Planning
Advisory Service Report Number 545 (2007)

Chapter 1, Planned Unit Development as a Zoning Concept

Some History

PUD as a land-use concept began in the1950s and 1960s. Simply put, a PUD is a development
project a municipality considers comprehensively at one time, usually in the zoning process
employed to approve a development plan. A PUD proposal will contain a map and the
regulations under which the project will be built. PUDs were at first primarily residential. They
were a change in style from the standard residential developments common after the Second
World War.

This change occurred because the standard subdivision ordinance and the accompanying
zoning regulations have serious design flaws when applied to residential land-use projects.
Most conventional zoning ordinances do not allow single-family, multifamily, and
nonresidential uses in the same zoning district. They also contain site development standards
for setbacks, site coverage, and the like that produce dull projects because they apply uniformly
throughout each district. Subdivision control deals principally with infrastructure and lot and
block layout in new subdivisions. Neither allows the review of a project on a comprehensive
basis as an integrated entity, where a jurisdiction can consider its development and design
details.

The PUD concept was a response to these failings in residential development. It was
implemented by a new set of regulations in the zoning ordinance that applied primarily to
residential development and required a discretionary project review followed by the approval
of a development plan that displaced zoning regulations in residential zones. In its early stages,
PUD was intended to provide a comprehensive development review that could overcome the
shortcomings of zoning and subdivision regulation, improve project design, and provide for of
common open space in return for “clustering” development elsewhere in the project at
increased densities. Open space was either privately held and available only to the residents of
the PUD or dedicated to the local government. Total project density was not increased. This
form of PUD is usually called “cluster” development.

PUD regulation did mark a change from the way in which land-use regulations had been
applied. Instead of zoning regulations that decided what development was allowed as a matter
of right, and subdivision regulations limited to measurable requirements such as street widths,
PUD regulations allowed municipalities the discretion to decide what kind of development they
would approve.

Changes in development style can be threatening to neighbors, and discretionary review can be
unfair to developers, but several factors make limited PUD more acceptable to many



49

communities. One was homogeneity in the residential development and demographics at the
time. This was a time when a majority of the country lived as nuclear families with an average
of 3.37 children. The father worked, and the mother stayed at home. Single-family housing
dominated, and styles were similar. PUD ordinances allowed communities to use their
discretion in deciding what developments they would accept, but that discretion was limited
because any developments they approved would serve the typical family and would likely be
built in the familiar development pattern. In addition, PUD regulations that followed the cluster
development model were limited to single-family development and did not allow an increase in
density.

Early Reports and Model Regulations

There also was a need for model regulations, so the American Society of Planning Officials, later
to become the American Planning Association, asked me to prepare a report on PUD that
contained recommendations for a model ordinance (Mandelker 1966). Several years later APA
published another report on PUD based on a questionnaire, national interviews, and a review
of PUD regulations that updated my earlier report (So, 197). The Urban Land Institute then
published a report some years later that discussed how PUD was carried out in practice and
included a discussion of regulatory problems and issues (Moore and Siskin 1984).

These reports and recommendations generally assumed the typical PUD would be a cluster
development limited to single-family development with no increase in project density.
Multifamily uses might be permitted margin-ally, and commercial development could be
allowed if accessory and related to the residential uses. The PUDs studied in the ULI report
were also small in size. Only a few were larger than 100 acres. Development at this scale does
not raise problems at the regional level, such as the impact on highway facilities and the
jobs/housing balance. Cluster development could also be approved under the subdivision
ordinance, though the reports recommended including PUDs regulations in the zoning
ordinance as a rezoning or conditional use if a change in use or density was required.

These reports were limited in the changes they suggested. As proposed in these reports, PUD
was only a marginal change to existing land-use regulation and did not substantially modify the
regulatory framework. It filled a gap in existing regulations by allowing a comprehensive review
of new development that promised new design opportunities while preserving open space. This
expectation was clear in ordinance purpose clauses providing that local governments could not
approve a PUD unless they found it would provide a better built environment than what could
be accomplished under existing regulations. This type of purpose clause is still common.

Though the type of development contemplated under PUD regulation did not differ much from
what had been done before, this kind of regulation did change the basis for development
because it required PUDs to obtain approval in a discretionary review process. This was a major
change. Zoning ordinances allow uses as-of-right, and subdivision ordinances have set
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standards. This kind of nondiscretionary regulation can be arbitrary, but it is fair if the review
standards in the ordinance are fair and fairly applied.

By comparison, a discretionary approval process can provide opportunities for unfair and
arbitrary decision making. The PUD review process can become an invitation to essentially
standardless negotiation if the ordinance is not written properly. It can also provide
opportunities to developers to overreach and obtain excessive concessions or even default on
their promises by failing to provide improvements and infrastructure that were promised
(Turque 2006). One feature of my early report was a concern that approval standards provide
sufficient guidance and that ordinances contain sufficient protections, so that developers could
not take unfair advantage. Strict provisions about development phasing, for example, are
necessary so that developers do not build a profitable part of a development first and then not
provide promised amenities, such as common open space. Controlling the exercise of discretion
in planned development regulation is still a major problem.

What PUD is Today

The origins of PUD regulation explain what PUD is today. It has a dual character. As the Urban
Land Institute report stated several years ago, PUD is both a physical plan and a legal concept
(Moore and Siskin 1984, 5). This definition highlights the difficulty in defining PUD, as it is both
a development type and a legal process for approving a development type. This dual character
is reflected in a definition of PUD contained in a Eugene, Oregon, General Information sheet:

A planned unit development (PUD) is a comprehensive development plan intended to
provide flexibility in design and building placement, promote attractive and efficient
environments that incorporate a variety of uses, densities and dwelling types, provide for
economy of shared services and facilities, and preserve natural resources. (Eugene,
Oregon, Planning and Development Department, n.d.)

This definition includes both the process and physical design elements of PUD. It notes the
opportunity for flexibility in design and building place-ment, which can occur through the
approval process, but also emphasizes elements in physical design that must be included, such
as mixed uses, densities, and the preservation of natural resources. The definition does not
expressly state that the design of PUDs must be better than what might be obtained through
traditional zoning, but it is implied.

PUDs can range in size from infill housing development on a few acres in a downtown area to a
large mas-ter-planned community of 50 square miles in outer suburbia. This variety suggests
that different kinds of regulation are required for different types of development and that no
single approach to PUD regulation can fit all alternatives. Downtown sites, for example, may
not have natural resources to preserve. A definition may not be able to catch all of these
alternatives.
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A PUD that has a variety of mixed uses is usually called a master-planned community when it is
built on a large scale. The development of increasing numbers of these communities is one of
the most important changes in the PUD concept in recent years, and this increase has
significantly changed the way in which communities draft and apply PUD regulations. We have
had master-planned communities for some time, of course—large-scale develop-ments often
with thousands of homes and divided into neighborhoods with mixed uses, including retail and
employment centers. Now, especially in the west, the south, and other growing areas of the
country, the master-planned community is becoming the standard method of development.
Their larger scale and mix of uses may require different kinds of regulatory treatment in PUD
ordinances.

So how should a PUDs be defined, or is a definition necessary? The Eu-gene definition can be
generalized to better emphasize both the process in which PUDs are approved and the type of
development contemplated by the regulations:

A PUD is a development that has been approved in a process that requires the
comprehensive review of project design and that can include a variety of project types,
including infill developments, housing developments, and mixed-use developments, such
as master-planned communities.

Ordinances may need definitions more specific to the types of PUDs that are allowed.

The Changing Market and Policy Environment for PUDs and Master-Planned Communities

Changes in market demand, development practices, the scale of development, and community
expectations have substantially altered the market and policy environment for PUD regulation.
These changes need to be considered.

Housing demand, for instance, has called for major changes in the housing products that PUDs
and master-planned communities offer. One observer commented several years ago that a
mass market in housing no longer ex-ists; rather, it is breaking into niche markets with different
housing needs (Halter 1998, 1). This change has occurred because the homebuyer profile has
changed, and the stereotypical nuclear family of the past no longer drives the housing market.
The nuclear family is a minority, and the number of children on average in each family has
decreased by one-third. Employment has shifted from production to service, and time is a
growing amenity as many families need dual incomes, and work demands put pressures on
fam-ily life. Working at home through telecommuting is increasing and requires a different kind
of housing that contains a work environment. Developers may also design and build for
different housing preferences, featuring “green,” “conservation,” and other types of
development in their projects based on polling efforts before a spade of earth is turned
(McCrummen 2006).

Another important influence on PUD and its regulation was the publica-tion in 1998 by APA and
the International City/County Management As-sociation of a best-selling influential book, Best
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Development Practices (Ewing and Holder 1998). The book recommended land-use,
transportation, housing, and conservation practices now widely used by developers—practices
that have found their way into PUD ordinances. Best Development Practices did not deal
with design issues, but design issues have also become increasingly important. Some of this is
just greater attention to good design, but some of it shows the influence of the development
model preferred by the new urbanism movement (Arendt 2004).

New Urbanist and Design Issues

The current popularity of new urbanist development is evident by the number of books and
articles expounding its advantages over development produced by conventional zoning. One of
its important concepts is a development model of self-contained, self-sufficient communities in
which reliance on the automobile is substantially reduced. This objective is achieved by
providing internal employment opportunities, improving pedestrian access, and requiring street
connectivity to the adjacent grid, eliminating the isolated cul-de-sac that reduces mobility. New
urbanism also has specific design standards for homes and buildings that feature front porches
and street adjacency, while mandating details all the way down to facade specifics.

The new urbanist movement attacks traditional zoning as a barrier to the kind of development
it would like to see, but it has not favored PUD as a method of implementing its design ideas. It
prefers, instead, a detailed “form-based code” that prescribes the new urbanist criteria for
development and that applies as-of-right with no need for approval in a review process.
Whether a detailed code of this type is desirable is a matter of debate. Some experience with
form-based codes shows they can produce unintended and undesirable results (Mitchell 2002).
Another option, which some communities have adopted, is to include new urbanist design
standards as requirements for the approval of PUD. It is also possible to adopt standards
allowing hybrid developments that include both new urbanist and traditional designs (Ewing
2000).

PUD ordinances, like new urbanist codes, contain design requirements in-tended to avoid look-
alike and “cookie-cutter” developments that jurisdictions want to avoid. Anti-monotony
requirements that require variations in exterior treatment are one example (Kendig 2004).
Comprehensive design standards can also be included that enact general design principles.
Some communities have adopted highly sophisticated and detailed design standards in the PUD
ordinance that must be applied in development plans (Melby 2005).

Resource Preservation

Demands for natural resource conservation have also influenced the regu-lation of PUDs. These
regulations from the beginning required usable and adequate open space for residents, but the
open space required was usually intended for resident activity, with no extensive attention to
the preservation of natural resource areas.

Challenges and Changes in the Regulatory Environment
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A threshold question is whether the discretionary approval process common to PUDs
ordinances is still necessary; that is, if problems exist in the zoning ordinance, why not fix them?
If PUD ordinances are intended to produce “better” development and if a community knows
what kind of development it prefers, why not draft ordinances that require the “preferred”
development and allow that development as-of-right without the need to go through a
discretionary approval process? Such an alternative allows up-front agreement on the

preferred type of development, and on standards for that development which can then serve as
the basis for drafting ordinance standards. Conservation design subdivision ordinances are such
an alternative, as are new urbanist codes.

Other critics fault the costs of discretionary review in PUD ordinances, including the cost of
delay, the cost of showing compliance with PUD regula-tions, and the cost of uncertainty
created by not knowing when, whether, or how a PUD application will be approved. They argue
a zoning ordinance can be written to accommodate the desirable features of PUD without
requiring an expensive and time-consuming review process.

Finally, the NIMBY issue often arises; namely, PUDs offering a different style of housing or
higher densities sometimes attract community opposition and challenge in a voters’
referendum. Process attracts public participation, which is necessary and can be helpful, except
that NIMBY opposition often is unjustified, and securing approval over public opposition is
difficult. | have heard of difficulties with NIMBY opposition to PUDs everywhere. Allowing PUDs
as-of-right avoids this problem.

Whether as-of-right ordinances can produce good projects without the op-portunity for
discretionary review is another matter, and other critics argue that discretionary review is still
needed to obtain really good project design. It is also true that even ordinances with as-of-right
standards require interpretation to decide what they mean and sometimes end in judicial
review to determine that meaning. A compromise is to enact detailed standards in a PUD
ordinance to provide a development format but still require discretionary review of individual
projects. Some communities take this approach, but other critics believe it is too rigid and
open-ended standards are preferable.

Fitting PUD into the Surrounding Community

PUDs, especially larger projects, have an impact on the surrounding com-munity, and can
create jobs, housing, and traffic problems. When a PUD is limited in scale, its external impacts
are likely to be minimal, especially if it includes only single-family residential development with
no increase in density, as in cluster zoning. These developments should not generate
substantial additional traffic, should not make new demands on public facilities, such as
schools, and should not notably affect the jobs/housing balance. There should be no question
of consistency with the plan if a residential PUD is in a neighborhood previously designated by
the plan for residential use.
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All this changes once a PUD does not comply with existing zoning by changing the authorized
housing type, increasing densities, or introducing nonresidential uses. Modest density increases
and the introduction of limited nonresidential uses may not have a significant effect on traffic
congestion, the adequacy of public facilities, or the character of the surrounding area, but
major changes in use and density will. The problem is even more serious in undeveloped
outlying areas where a developer proposes a large-scale master-planned community.

The Role of the Comprehensive Plan

The role of the comprehensive plan in the review of PUDs is closely tied to whether they will
have impacts on the community at large. They may then have a major effect on growth and
development and the adequacy of public facilities, issues considered in the comprehensive
plan. Consistency with the comprehensive plan should then be required.

The Advantages of master-Planned Communities as a Development Alternative

Master-planned communities raise smart growth questions. Though smart growth proponents
support PUDs as infill in urban centers, they oppose sprawl development at the urban edge,
and some consider the master-planned community an unsuitable form of urban sprawl. This
objection needs consideration because master-planned communities have many advantages as
a development alternative that regulations can support to obtain a more desirable living
environment.

How This Report Was Done and What It Includes

The purpose of this report is to provide recommendations on how PUD ordinances can be
drafted and to review the case law and state statutes that authorize the regulation of PUD as a
development technique. There is no all-purpose model of PUD regulation. Communities will
need to make choices about which review process to use and which substantive standards
should apply. This report recommends a number of alternatives for PUD regulation that
communities can consider.

Chapter 2 provides an overview of the issues a community must consider when it decides to
adopt a PUD ordinance. Chapter 2 provides recommendations on process, and Chapter 4
provides recommendations on substantive standards. Chapter 5 discusses the case law. Chapter
6 reviews statutory authority. As always, consult with your local land-use attorney to make
certain that the language complies with all applicable law in your state and local jurisdiction.

Conclusion

As always, consult with your local land-use attorney to make certain that the language complies
with all applicable law in your state and local jurisdiction.
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